
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

DONNIE HOWARD McPHAIL, JR., ET AL.

Petitioners

v. Civil Action No. 3:94cv074-D
(Consolidated with 3:94cv076-D
 and 3:94cv078-D)
(Crim. No. 3:92CR044-D)

UNITED STATES OF AMERICA

Respondent

MEMORANDUM OPINION

The court now comes to consider petitioners' , Donnie Howard McPhail, Jr., Lou

Carol yn McPhai l  and Sarah Tri l by McPhai l , moti ons, pursuant to 28 U.S.C. § 2255, to vacate,

set aside, or correct sentence.  Petitioners causes of action were consolidated by order

dated July    , 1995.  The court finds that the motions have no merit and, accordingly,

petitioners' requested relief will be denied.

Petitioners were convicted by a jury of drug trafficking and firearms violations.  Their

convictions were affirmed on appeal.  Each have filed separate, but nearly i dentical, § 2255

motions to vacate their convictions.   The McPhails charge that their joint trial counsel, John

Arens, assisted by Richard Arens, rendered ineffective assistance.  Petitioners have

continued to supplement and amend their petitions since their original filings.  As best the

court can glean from the plethora of filings, the McPhails have raised the following issues

in support of their claim of ineffective assistance of counsel.  All three petitioners allege that

counsel was ineffective in failing to:

1.  proffer Dr. Beadle's testimony
2.  proffer J.W. Walker's testimony
3.  subpoena other witnesses
4.  offer Donnie Howard McPhail's "hit man" testimony
5.  object to the prosecutor's closing argument
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Lou Carol yn and Sarah Tri l by McPhai l  cl aim that counsel was ineffective by reason

of his joint representation of Donnie Howard McPhail.  

Donnie Howard makes a separate claim that counsel rendered him ineffective

assistance by failing to investigate his mental competency.  He also raised in additional

pleadings a claim that counsel was ineffective because of a conflict of interest arising from

hi s j oi nt representation of he and his co-defendants and because he did not chal l enge the

admissibility of evidence obtained in an improper search and seizure.

DISCUSSION

To succeed on thei r cl ai m of i neffective assistance of counsel petitioners must meet

two requirements.  "First, the defendant must show that counsel' s performance was

deficient. . . . Second, the defendant must show that the deficient performance prejudiced

the defense."  Strickland v. Washi ngton

(1984).  In assessing counsel' s performance "a court deciding an actual i neffecti veness claim

must judge the reasonabl eness of counsel ' s chal l enged conduct on the facts of the parti cul ar

case, viewed as of the time of counsel' s conduct."  

finds that counsel' s performance was deficient, a petitioner than must prove prejudice.  To

establish prejudice, the "defendant must show that there is a reasonable probabi l i ty that, but

for counsel' s errors, the result of the proceeding would have been different.  

Petitioners fail to meet either requirement or rebut the strong presumption that counsel

"rendered adequate assistance and made all significant decisions in the exercise of

reasonable professional judgment."  Id. at 690.

Dr. Beadle's Testimony

Petitioners allege that trial counsel rendered ineffective assistance of counsel by

failing "to proffer the testimony of the coroner, Dr. Beadle, regarding the death of the Tucker

brothers, witnesses to defense allegations of entrapment and coercion."  Petitioners do not

allege what the Dr.' s testimony would have been had he testified at trial.  Apparently, the
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McPhails'  contend that the "Tuckers were murdered because of thei r connection with their

[the McPhails' ] case", and "logic points most strongly to Sheriff Pollan as being involved,"

which gave him "a motive to instruct Dr. Beadle not to conduct an autopsy."  Thus, they

argue, "Dr. Beadle' s testimony is relevant as it tends to make more probable the assertion

that Pollan killed the Tuckers, which in turn tends to make more probable the claim that

Pollan entrapped or coerced the McPhails into committing the charged offenses."

There is no conceivable way that this pile of inferences, unsupported by any

evidence, could raise Dr. Beadle' s alleged testimony to the level of admissible evidence.

Standi ng al one, testi mony that Pol l an tol d Dr. Beadl e not to do an autopsy has no rel evance

whatsoever to claims of coercion or entrapment or any other issue in this case.  The

testi mony concerns an event after the cri mes were compl eted and coul d not have i nfl uenced

petitioners'  willingness and intent to commit the offenses convicted of here.  No evidence

was produced at tri al  that the Tuckers were murdered or that Pol l an was associ ated i n any

way with their deaths.  In the absence of some connecting link, Dr. Beadle' s purported

testimony had no relevance to the issues and would have been inadmissible in the

defendants' case in chief or as impeachment or surrebuttal evidence.

Defense counsel cannot be deemed to have rendered ineffective assistance of

counsel for failing to introduce irrelevant, inadmissible evidence.

J.W. Walker's Testimony

Petitioners claim that their counsel was ineffective because he "failed to proffer the

testimony of J.W. Walker regarding his prior dealings with Sheriff Pollan."  They claim

Walker' s testimony was relevant to the defense of entrapment and coercion.  As the trial

transcript reflects, defense counsel did make a proffer of Walker' s testimony and the

undersigned ruled it inadmissible under Rule 403 of the Federal Rules of Evidence.  (Tr.

Trans. 635-644, 646-649).  This court' s ruling regarding the admissibility of the testimony

was reviewed on direct appeal and affirmed by the Fifth Circuit.  United States v. Donnie
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Howard McPhail, Jr., et. al , No 92-7559 (unpublished op.)(March 22, 1994).  Thus the

inadmissibility of Walker' s testi mony has been concl usi vel y decided and is no longer open

to question.  "If issues are raised and considered on direct appeal, a defendant is thereafter

precluded from urging the same issues in a later collateral attack."  Moore v. United States,

598 F.2d 439, 441 (5th Cir. 1979)(citations omitted).

Other Witnesses Testimony

The McPhails argue that counsel was ineffective for failing to subpoena important

defense wi tnesses who refused to appear to testi fy on the defendants'  behalf.  They do not

allege who the alleged witnesses were or what their testimony would be.  Failing to call

unidentified witnesses falls short of stating a claim for ineffective assistance of counsel.  See

Cowens v. Wainwright, 373 F.2d 34 (5th Cir.), cert.

Donnie McPhail's Hit Man Testimony

Petitioners assert ineffective assistance of counsel for failure to offer testimony of a

co-defendant regardi ng how the sheri ff had approached Mr. McPhai l  wi th money to pay a

hit man to kill Oliver Tucker, who as previously discussed was a possi bl e defense wi tness.

At tri al  a co-defendant began to testify on the subject, but once it became apparent that the

witness was onl y guessi ng, the undersi gned properl y sustai ned the prosecution' s objection

to this testimony.  The Federal Rules do not allow testimony on a matter unless sufficient

evi dence has been i ntroduced to support a fi ndi ng that the wi tness has personal  knowl edge

of the matter.  Fed. R. Evid. 602.  The fact that defense counsel did not speak up after the

court' s ruling does not render him ineffective.  It is not incumbent on trial counsel to register

a frivolous and unfounded objection to the admissibility of evidence.  United States v.

Prince, 491 F.2d 655, 659 (5th Cir. 1974).

Failure to Object to Prosecutor's Closing Argument
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Petitioners argue that, by failing to object to highly prejudicial jury argument by the

prosecutor comparing the McPhails to Hitler' s Information Minister, Joseph Goebels,

counsel was ineffective.  

The prosecutor' s argument was rai sed as error on direct appeal and the Fifth Circuit

found that the argument does not amount to pl ai n error.  To suspect that reference to Hi tl er

impacted the jury on a critical issue would underestimate the common sense that we

properly attribute to the jury; and even if the error had been preserved by objection at trial,

it would not rise to the level of substantial prejudice.  See  United States v. North, 910 F.2d

843, 895 (D.C. Ci r.), 

concl uded that the McPhai l s were not prej udi ced by the comments, any error by defense

counsel in failing to object, would be legal l y harml ess.  

336, 341 (3rd Cir. 1980).

Mental Competency of Donnie H. McPhail

Mr. McPhail claims that counsel was defective because of his failure to seek a

psychi atri c exami nati on as he had reason to questi on McPhai l ' s mental  competence to stand

trial.  Petitioner does not allege that he was mentally impaired but only that counsel should

have investigated his mental state.  The Fi fth Ci rcui t has held that a movant can succeed in

establishing that he was prejudiced by his attorney' s failure to investigate only if he can

demonstrate by reasonabl e probabi l i ty that he was i ncompetent.  

311, 313 (5th Ci r. 1994).  The l ack of evi dence here wi th respect to Mr. McPhai l ' s competence

precludes a finding that he was prejudiced by counsel' s actions.  Additionally, "his attorney

had no duty to investigate a claim that had no viability...."  United States v. Bartholomew,

974 F.2d 39, 42 (5th Cir. 1992).  Accordingly, counsel was not ineffective for failing to

investigate his competency.

Conflict of Interest
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All petitioners allege that counsel' s representation of all of them created a conflict of

interest.  Petitioners claim that counsel erred in representing all three (3) of them because

actual conflicts existed which counsel did not explain.  They do not allege what these

conflicts were.  At the initial appearance and arraignment before the magistrate judge all

three defendants executed, and filed with the Clerk of the Court, waivers of conflict of

interest which advised them of the possible hazards of joint representation, including those

related to plea bargaining and conflicting defenses, and no objection was made at trial or

on appeal that joint counsel was hampered by any actual conflict.  Joint representation of

co-defendants is not per se unconstitutional.  If the defendant has not objected to the

adequacy of counsel at the trial, only demonstration of actual conflict will be proof of the

denial of effective assistance of counsel .  

Cir.), cert. denied, 454 U.S. 1037 (1981).  To demonstrate actual conflict petitioners must

point to specific instances in the record that reflect that counsel' s performance in their behalf

was adversely affected.  Stringer v. Jackson, 862 F.2d 1108, 1117 (5th Cir.), modified and

reaff' d

Cir. 1994)(Table).  Speculative or hypothetical conflicts do not implicate the Sixth

Amendment right to effective assistance of counsel.  Stringer, 862 F.2d at 1117.  Petitioners

have raised, and the court can find, no specific instances in the record that reflect that

counsel' s performance in their behalf was ineffective.  Therefore, petitioners'  claim that

counsel was ineffective because of a conflict of interest must fail.

Failure to Challenge Evidence

Donni e H. McPhai l  argues that counsel  was defecti ve because he fai l ed to chal l enge

the l ack of probable cause for the issuance of the warrants under which the resi dences of

he and his co-defendants were searched.  He al so conti nues to assert, as he did at trial, that

no search warrants were i ssued and the agents "broke and entered" hi s home to sei ze the

evi dence.  Hi s counsel  fi l ed a pre-trial motion to suppress the evidence on thi s ground.  The
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government produced the search warrant and supporting affidavit at a hearing on the

motion.  There was no contest as to the validity of the warrants and the court found that

"valid warrants existed and were issued at the time of the search."  Mr. McPhail' s appellate

counsel, who replaced hi s tri al  counsel , di d not rai se thi s i ssue on appeal and McPhail does

not identify any deficiency in the affidavit which the trial counsel may have used to i nval i date

the warrant.  Counsel is not deficient for, and prejudice does not issue from, failure to raise

a legally meritless claim.  Smith v. Puckett, 907 F.2d 581, 585 n.6 (5th Cir.), cert. denied, 498

U.S. 1033 (1991).

CONCLUSION

Petitioners'  claim that their counsel provided ineffective assistance is without merit.

The undersi gned presi ded over the tri al  of the McPhai l s and is of the opini on that they were

very capably represented by well qualified and experienced counsel.  Potential conflicts of

interests were properly handled by all parties involved.  Likewise, all of the remaining

allegations of ineffectiveness are without merit.  Accordingly, petitioners'  motions for relief

pursuant to 28 U.S.C. 2255 are not well taken and the same will be denied.

An order i n accordance wi th thi s memorandum opinion shall i ssue thi s 

July, 1995.

                              
United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

DONNIE HOWARD McPHAIL, JR., et al

Petitioners

v. Civil Action No. 3:94cv074-D
(Consolidated with 3:94cv076-D
 and 3:94cv078-D)
(Crim. No. 3:92CR044-D)

UNITED STATES OF AMERICA

Respondent

ORDER DENYING PETITIONERS' MOTIONS TO VACATE,
SET ASIDE OR CORRECT SENTENCE PURSUANT TO 28 U.S.C. 2255

Pursuant to a memorandum opinion issued this day, it is hereby 

1)  Petitioners' , Donnie H. McPhail, Jr., Lou Carolyn McPhail, and Sarah Trilby

McPhai l , moti ons to vacate, set asi de or correct sentence pursuant to 28 U.S.C. 2255 be, and

they are hereby, DENIED.

SO ORDERED this      day of July, 1995.

                              
United States District Judge


